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Schaol board rules for the Cleveland, Ohio, and the

Chesterfield County, Vvirginia, districts required pregnant teachers
to take unpaid materuity leave five months and four months
respectively before expected childbirth. A 1ate for eligibility for
return to work vas also arbitrarily set. This pasphlet contains the
entire official text of the Supreme Court opinion which struck down
these rules as being unconstitutional. (JP)
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CLEVELAND BOARD OF EDUCATION Er AL, v,
LAFLEUR et AL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SINTH CIRCUIT

No. 72-77¢.  Amgued October 15, 1073—Decided January 21, 1974*

Pregnant public school teachers brought these actions under 42
U. 8. C. §1933 challenging the constitutionality of mandatory
maternity leave rulex of the Cleveland, Ohio (No. 72-777), and
Chesterfield County, Virginia (No. 72-1120), School Boards.
The Cleveland rule requires a pregnant school teacher to take
unpaid maternity leave five months before the expeeted childhirth,
with leave application te he made at least two weeka before her
departure.  Eligibility to return to work is not accorded until
the next regular semester after her child ia three months old.
The Chesterfield County mle requires the teacher to leave work
at least four months, and to give notice at Jeast gix months, before
the anticipated childbirth. Re-cmplovment is guaranteed no later
than the first day of the schuol year after the date she is declared
re-cligible. Both gchemes require a physician’s certifieate of
phyzical fitness prior to the teacher’s return. Each Court of
Appeals reversed the court below, one holding the Chesterfickl
County maternity leave rule constitutional, the other holding the
Cleveland rule unconstitutional. Held: '

1. The mandatery termination provisions of both maternity
rules violate the Due Process Clause of the Fourteenth Amend-
ment. Pp, 6-15.

{n) The arbitrary ecutoff datez (which obviously come at
different times of the school year for different teachers) have no
valid relationship to the State's interest in preserving continuity

*Together with No. 72-1120, Cohen v. Chesterfield County School
Board ¢t al,, on certiorari to the United States Court of Appeals for
the Fourth Circuit.
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1 CLEVELAND BOARD OF EDUCATION v. LWFLEUR
Syllabus

of instruction, as long as the teacher is required to give sub-
stantial advance notice that she is pregnant. Pp. 6-10.

(b) The challenged provisions are violative of due process
since they create a conchisive presumption that every teacher
who is four or five months pregnant is physically incapable of
continuing her duties, whereas any such teacher’s ability to con-
tinue past a fixed pregnancy period is an individual matter; and
the school boards’ administrative convenience alone cannot suffice
to validate the arbitrary rules. Pp. 10-15.

2. The Cleveland three-month return provision also vnolntcs due .
process, being Loth arbitrary and irrational. It creates an irre-
buttable presumption that the mother (whose good health nwst
bo medically certified) is not fit to resume work, and it is not
germane to maintaining continuity of instruction, as the precise
point a child will reach the relevant age will occur at a different
time throughout the school yecar for each teacher. Pp. 15-16.

3. The Chwsterfield County return rule, which is free of any
unnceessary presumption, comports with due process requirements.
Pp. 17-18. .

No. 72-777, 465 F. 2d 1184, affirmed; No. 72-1129, 474 F. 2d 395,
reversed and remanded.

StEwart, J., delivered the opinion of the Court, in which Brex-
~NaN, Wire, MansHaly, and Brackmun, JJ., joined. Dovcras,
J., concurred in the result. PowkLw, J., filed an opinion conenrring
in the result. REnnquist, J,, filed a dissenting opinion, in which
Buncen, C. J., joined.




NOTICE : This opinlon Is subject to formal revision brfore publication

i uo:‘rmlnlnry print of the United Ktates Reporta. leaders are re-

ested to nou‘g‘g the Reporter of Decislons, Supreme Court of the

nited States, Wasbington, D.C, 20343, of uu,posrl&hlal or otber

! formal errors, in order that corrections may be made before the pro-
liminary print goes o press.

SUPREME COURT OF THE UNITED STATES

Nos. 72-777 AND 72-1129

Cleveland Board of Education ] On Writ of Certiorari to

et al., Petitioners, the United States Court
72-777 v of Appeals for the
Jo Carol LaFleur et al. Sixth Circuit.
Susan Cohen, Petitioner, }On Writ of|Certiornri to
72-1129 v, the United States Court
Chesterfield County School of Appeals for the
Board et al. ] "Fourth Circuit.

[January 21, 1974]

Mg. JusticE STEWART delivered the opinion of the
Court.

The respondents in No. 72-777 and the petitioner in
No. 72-1129 are female public school teachers. During
the 1970-1971 school year, each informed her local school
board that she was pregnant; each was compelled by a
mandatory maternity leave rule to quit her job without
pay several months before the expected birth of her
child. These cases call upon us to decide the consti-
tutionality of the school boards’ rules.

I

Jo Carol LaFleur and Ann Elizabeth Nelson, the
respondents in No. 72-777, are junior high school teachers
employed by the Board of Education of Cleveland, Ohio.
* Pursuant to a rule first adopted in 1952, the school board
requires every pregnant school teacher to take a maternity
leave without pay, beginning five months before the
expected birth of her child. Application for such leave

!
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must be made no later than two weeks prior to the date
of departure. A teacher on maternity leave is not allowed
to return to work until the beginning of the next regular
school semester which follows the date when her child
attains the age of three months. A doctor’s certifieate
attesting to the health of the teacher is a prerequisite
to return; an additional physical examination may be re-
quired. The teacher on maternity leave is not promised
re-employment after the birth of the child; she is merely
given priority in reassignment to a position for which
she is qualified. Failure to comply with the mandatory
maternity leave provisions is grounds for dismissal.!

*The Cleveland rule provides:

“Any married teacher who becomes pregnant and who desires to
return to the employ of the Board at a future date may be granted
a maternity leave of absence without pay. .

“APPLICATION. A maternity leave of absence shall be effective
not less than five (5) months before the expected date of the normal
birth of the child. Application for such leave shall be forwarded
to the Superintendent at least two (2) weeks before the effective
date of the leave of absenee. A leave of absence without pay shall
be granted by the Superintendent for a period not to exceed two (2)
years. \

“REASSIGNMENT. A teacher may return to service from mater-
nity leave not carlier than the beginning of the regular school semes-
ter which follows the child's age of three (3) months. In unusual
cireumstances, exeeptions to this requirement may be made by the
Superintendent with the approval of the Board. Written™ request
for return to service from maternity leave must reach the Super-
intendent at least six (6) weeks prior to the beginning of the semes-
ter when the teacher expects to resume teaching and shall be
accompanied by a doctor’s certificate stating the health and physical
condition of the teacher. The Superintendent may require an addi-
tional physical examination. 0

“When 2 teacher qualifies to return from maternity leave, she shall
have priority in reassignment to a vacaney for which she is quali-

fied under her certificate, but she shall not have prior claim to the
] o
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Neither Mrs. LaFleur nor Mrs. Nelson wished to take
an unpaid maternity leave; each wanted to continue
teaching until the end of the school year.? Beeause of
the mandatory maternity leave rule, however, cach was
required to leave her job in March of 1971.* The two
women then filed separate suits in the United States
District Court for the Northern Distriet of Ohio under
42 U. S. C. § 1983, challenging the constitutionality of
the maternity leave rule. 'The District Court tried the
cases .together, and rejected the plaintifis’ arguments.
326 F. Supp. 1208. A divided panel of the United States
Court of Appeals for the Sixth Circuit reversed, finding
the Cleveland rules in violation of the Equal Protection
Clause of the Fourteenth Amendment.! 465 F. 2d 1184.

The petitioner in No. 72-1129, Susan Cohen. was em-

ployed by the School Board of Chesterficld County,

exact position she held before the leave of absence beeame cffective.
“A teacher’s failure to follow the above rules for maternity leave
of absence shall be construcd as termination of contract or as grounds
for dismissal” (Fnphasi= original.)

2 Mrs. LaFlenr’s child was horn on July 28, 1971; Mrs. Nelson's
child was born during August of that year.

3 Effective February 1, 1971, the Cleveland regulation was anended
to ‘provide that only teachers with one year of continuous service
qualified for maternity leave; teachers with less than one year were
required to resign at the beginning of the fifth month of pregnancy.
Since Mrs. Nelson had less than a year of service at the time she
notified her prineipal that she was pregnant, the school board

originally required her to resign her teaching position. The school .

board has sinee conceided that the February 1 mnendment did not

apply to Mrs. Nelson, since it was cnacted after her contract of

employment was excented. Pursuant to that concession, the board
has placed Mrs. Nelson, like Mz LaFleur, on mandatory leave.

4 Chief Judge Phillips filed a separate opinion, dissenting in part
and concurring in part. He felt that the portion of the challenged
regulation requiring maternity leave at the beginning of the fifth
month of pregnancy was constitutional; he agreed with the majority,
however, that the three months -post-delivery waiting period before
becoming eligible to return to teaching was unconstitutional.
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Virginin. That school board’s maternity leave regulation
requires that a pregnant teacher leave work at least four
months prior to the expeeted birth of her child. Notice
in writing must be given to the school board at least
six months prior to the expected birth date. A teacher
on maternity leave is declared re-eligible for employment
when she submits written notice from a physician that
she is physically fit for re-employment, and when she
can give assurances that care of the child will cause
minimal interferences with her job responsibilities. The
teacher is guaranteed re-employment no later than the
first day of the scllool year following the date upon which
she is declared re-eligible.

5 The Chesterfield County rule provides:.
“MATERNITY PROVISIONS

“a, Notice in writing must be given to the Sellool Board at least
six (6) months prior to the date of expeeted birth.

“b. Termination of employment of an expeetant inother shall
become cffective at least four (4) months prior to the expected
birth of the child. Termination of employment may be extended
if the superintendent reccives written recommendations from the
expectant mother’s physician and her principal, and if the super-
intendent fegls that an extension will bt in the best interest of the
pupils and school involved.

“c. Maternity Leave :

“(1) Maternity {eave must be requested in writing at the time of
termination of employment.

“(2) Maternity leave will be granted only to tllose persons who
have a record of satisfactory performance:

“(3) An individual will be declared eligible for re-employment
when she submits written notice from her physician' that she is
physically fit for full-time cmployment and when she can give full
assurance that care for the child will cause minimal interference with
job responsibilities,

“(4) Re-employment will be guaranteed no later than the first
day of the school year following the date that, the mdmdual
was deelared eligible for re-employment.

“(5) All personnel henefits acerued, ineluding seniority, will be
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Mrs. Cohen informed the Chesterficld County School
Board in November 1970, that she was pregnant and
cspected the birth of her child about April 28, 1971.°

~She initially requested that she be permitted to continue
teaching until April 1, 19717 The school hoard rejected
the request. as it did Mrs. Cohen's subsequent sug-
gestion that she be allowed to teach until January 21,
1971, the end of the first school semester. Instead,
she was required to leave her teaching job on Decem-
ber 18, 1970. She subsequently filed this suit under
42 U. S. C. § 1983 in the United States Distriet Court
for the Eastern District of Virginia. The District
Court held that the school board regulation violates
the Equal Protection Clause, and granted appropriate
relief. 326 F, Supp. 1159, ‘A divided panel of the
Fourth Circuit affirmed, but, on rehearing en banc, the
Court of Appeals upheld the constitutionality of the
challenged regulation in a 4-3 decision. 474 F. 2d 395.

We granted certiorari in both cases, 411 U. S. 947, in
order to resolve the conflict between the Courts of Appeals
regarding . the constitutionality of such mandatory
maternity leave rules for public school teachers.®

retained during maternity leave unless the person coneerncd shall
have accepted other employment.

“(6) The school system will have diseharged its responsibility
under this policy after offering re-employment for the first vacancy
that oeeurs after the individua! has been deelared eligible for
re-employment.”

& Mrs. Cohen’s child was in fact born on May 2.

. Unlike the Cleveland rule, n. 1 supra, the Chesterfield County
regulation allows the superintendent of sehools to extend a teachers
employment beyond the normal cut-off date, if he determines that
sueh action is in the best interests of the students and school involved,
See n. 5 supra.

8 Apart from the cases here under review, there are at least three
other reported federal appellate opinions dealing with the constitu-
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11

This Court has long recognized that freedom of per-
sonal choice in matters of marriage and family life is
one of the liberties protected by the Due Process Clause

tionality of mandatory maternity leave regulstions,  Compare Green
v, Waterford Board of Fducation, 473 ¥. 2d 629 (CA2), and Buckley
v. Coyle Public Schaool System, 476 F. 2d 92 (CA10) (both invuli-
dating mandatory leave rules for pregnaut public school teachers)
with Schattman v. Teras Employment Commission, 459 F, 2l 32
(CA5) (upholding o leave policy of @ state ageucy).

For opinions of the district e~nrts dealing with mandatory m.er-
nity leaves, see ¢ g., Heath v, Westerville Board of Education, 345
F. Supp. 501 (SD Ohio); lucklington v. Duval City School Board,
345 F. Supp. 163 (MD Fiw); Brave v. Board of Education of the
City of Chicago, 345 F. Supp. 155 (ND 1l ); Williams v, San Fran-
cisco Unified School District, 340 ¥, Supp. 138 (ND Cul); Scaman
v. Spring Lake Park: Independent School District, — ¥. Supp. —,
S5 Employment Practices Decisions § 8467 (Minn.); Monncll v.
Department of Social Services, — F. Supp. —, 4 Fair Employ-
ment Practice Cases 883 (SDNY).

Cf. Struck v. Sceretury of Defense, 460 F. 2d 1372 (CA9), cert.
granted, 409 U, 8. 947, vacated and remanded to consider the issue
of mootness, 409 U. 8. 1071; Guticrrez v. Laird, 346 F. Supp. 289
(D. C.); Robinson v. Rand, 340 ¥. Supp. 37 (Colo.) (all deal-
ing with Air Foree regulations requiring separation of pregnant
personnel.)

The practical impucet of our decision in the present cases may have
been somewhat lessened by several recent developments. At the time
that the teachers in these cases were placed on maternity Jeave,
Title VI of the Civil Rights Aet of 1964, 42 U, 8. C. § 2000¢ ¢t scq.,
did not apply to state agencies and cduestional institutions. 42
U. 8. C. §§2000¢-1 and 2000¢ (b) (1970). On March 27, 1972,
however, the Equal Employment Act of 1972 mmended Title V11
to withdraw those exemptions. Pub, L. 92-261; 86 Stat. 103.
Shortly thercafter, the Equal Lmployment Opportunity Commis-
sion promulgated guidelines providing that a mandatory leave or
termination policy for-pregnant women presumptively violates Title
VII. 29 CFR §1604.10, 37 Fed. Reg. 6837. While the statutory
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of the Fourteenth Ameudment,  Roe v, Wade, 410 U, S,
N3: Loving v. Viegivia, 388 U, 8, 1, 12: Goiswold v,
Conneeticut, 381 U, 8 470: Picree v, Sociely of Sisters,
268 17, 8, 510; Meyer v, Nebrasha, 262 U, 8, 390, See
also Prince v, Massachusctts, 321 U, 8, 158: Skinver v,
Oltahoma, 316 U, &, 535, As we noted i Eisenstad? v,
Brird, 405 U, S 438, 453, there is a right “to be free from
unwarranted  governmental intrusion into matters so
fundamentally affeeting a person as the decision whether
to bear or beget a child.”

By acting to penalize the preghant teacher for decid-
ing to bear a child, overly restrictive maternity leave
regulat.ons can constitute a heavy burden on the excreise
of these proteeted freedoms.  Because publie school
maternity leave rules directly affect “one of the basie
civil rights of min,” Skinner v. Oklahoma, supra, at 541,
the Due Process Clause of the Fourteenth Amendment
requires that such rules must not ncedlessly, arbitrarily,
or capriciously impinge upon this vital area of a teacher’s
constitutional liberty. The question before us in these
eases is whether the interests advanced in support of the
rules of the Cleveland and Chesterfield County School

amendments and the sdministeative regulations are of cours=e inapphi-
cable to the cases now before us, they will affect like suits in the
future,

In addition, 2 number of other federal agencies have promulgated
regulations similar to these of the Egual Fmployment Opportunity
Connnission, forbidding discrimination against pregnant workers with
regard to sick leave policies. See e, ¢g., 5 CFR § 640401 (b) (Civil
Service Commission); 41 CFR § 60-20.3 (g) (Oflice of Federa: Con-
tract Compliance). See generully Kooutz, Childbirth and Child
Rearing Leave: Job-Related Benefits, 17 N. Y. L. F, 4580, 187-490;
Comment, Love® Labors Lost: New Conceptions of Maternity
Leaves, 7 Harv. Civ. Rights-Civ. Lib. L. Rev. 200, 280-28). We
of course express no opinion as to the validity of any of these
regulations,
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Boards can justify the particular procedures they have
adopted.

The school boards in these cases have offered two
esscntially overlapping explanations for their mandatory
maternity leave rules.  First, they contend that the firm
cut-off dates arc nccessary to maintain coutinuity of
classroom instruction, since advance knowledge of when
a pregnant teacher must leave facilitates the finding and
hiring of a qualificd substitute. Secondly, the scliool
boards scek to justify their maternity rules by arguing
that at least some teachers become physically incapable
of adequately performing certain of their duties during
the latter part of pregnancy. By keeping the pregnant
teacher out of the classroom during these final months,
the maternity leave rules are said to proteet the health
of the teacher and her unborn child, while at the same
time assuring that students have a physically capable
instructor in the classroom at all times.®

®The rocords in these eascs suggest that the matemnity leave
regulations may have originally been inspired by other, Jors weighty,
considerations. For example, Dr. Mark C. Schinnerer, who served
as Superintendent of Schools in Cleveland at the time the leave rule
was adopted, testified in the District. Conrt that the rule had been
adopted in part to save pregnant teachers from embarrassment at
the hands of giggling schoolchildren; the ent-off date at the end of
tho fourth month wax chosen beeause’ this was when the teacher
“began to show.” Similarly, at least several members of the Chester-
field County School Board thought a mandatory leave mile was
justified in order to insulate schoolchildren from the sight of con-
spicuously pregnant women. One member of the school board
thought that it was “not good for the school system" for students
to view pregnant, teachers, “because some of the kids ray, my teacher
svallowed a watermelon, things like that.”

The school boards have not contended in this Court that these
considerations can serve as a legitimate basis for u rule requiring
pregnant women to leave work; we thus note the comments only to
illustrate the possible role of ontmoded taboos in the adoption of the
rules. Cf..Green v. Waterford Board of Education, 473 F. 2d 629,
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It cannot be denied that continuity of instruction is
a significant. amd kegitimate oloeational goal, Regula-
tions requiring pregnant tachers to provide carly notice
of their condition to school authorities umboubtelly
facilitate administrative planning towand the important
ohjeetive of continuity. Bet. as the Couri of Appeals
{or the Secoml Cirenit woted i Green v, Walterford Board
of Education, 472 F, 21 629, 635:
“Where a pregnant teacher provides the Boand with
a date cortain for conunencement of leave, however,
that value [continuity] is preserved: an arbitrary
leave date set at the el of the fifth wonth is no
more caleulated to facilitate a planned and onlderly
transition hetween the teacher amd a substitut- than
is a date fixed closer to confinement.  livleel, the
latter . . . would afford the Boand more, not less, time
to procure a satisfactory long-terin substitute.”
(Footnote omitted.)

Thus, while the advance notice provisions in the
Cleveland and Chesterfield County rules are wholly
rational amnd may well be necessary to serve the objoective
of continuity of instruction, the absolute requirements of
termination at the end of the fourth or fifth month of
pregnaney are not.  Were continuity the only goal, cut-
off dates much later during preguancy would serve as
well or better than the challenged rules, providing
that ample advance notice requircments were retained.
Indeed, continuity would seem just as well attained if
the teacher hersell were allowed to choose the date upon
which to commence her leave, at least so long as the
decision were required to be made and notice given of
it well in advance of the date selected.”

035 (CA2) (“V'hatever may have been the reaction in Queen
Vietoria's time, preguancy is no longer a dirty word."”).
Y1t is of course powsible that elther premature ehildbinth or
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In fact, since the fifth or sixth months of pregnancy
will obviously begin at different times in the school year
for different teachers, the present Cleveland and Chester-
field County rules may serve to hinder attaininent of the
very continuity objectives that they are purportedly
designed to promote. For example, the beginning of
the fifth month of pregnancy for both Mrs. LaFleur and
Mrs. Nelson occurred during March of 1971.  Both were
thus rcquired to leave work with only a few months left
in the school year, even though both were fully willing
to serve through the end of the term. Similarly, if
continuity were the only goal, it scems ironic that the
Chesterfield County rule forced Mrs. Cohen to leave work
in mid-December 1970 rather than at the end of the
semester in January, as she requested.

We thus conclude that the arbitrary cut-off dates
embodied in the mandatory leave rules before ns have
no rational! relationship to the valid state interest of
preserving continuity of instruction. As long as the
teacher is required to give substantial advance notiee of
her condition, the choice of firm dates later in pregnancy
would serve the boards’ objectives just as well, while
imposing a far lesser burden on the women's exercise of
constitutionally protected freedom.

The question remains as to whether the fifth and sixth
month cut-off dates can be justified on the other ground
advanced by the school boards—the necessity of keeping

complications in the later stages of pregnancy might upset even the
most carcful plans of the teacher, the substitute, asd the school
board. But there is nothing in these records to indicato that such
cmergencies could not be handled, as are ali others, through the
normal use of the emergeney substitute teacher process. Sce Green
v. Waterford Board of Education, 473 F. 2d, at 635-036.

1 Indeed, it is somewhat difficult to view the Cleveland manda-
tory leave rule as scriously furthering the goal of continuity, since
the rules require only two weeks' advance notice before the leave is
to commence.
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physically unfit teachers out of the classroom. There
can be no doubt that such an objective is perfectly legiti-
mate, both on cducational and safety grounds. And,
despite the plethora of conflicting medical testimony in
these cases, we can assume arguendo that at least some
teachers become physically disabled from effectively per-
forming their dutics during the latter stages of pregnancy.

The mandatory termination provisions of the Cleve--
land and Chesterfield County rules surely operate to
insulate the classroom from the presence of potentially
incapacitated pregnant teachers. But the question is
whether the rules sweep too broadly. Sec Shelton v.
Tucker, 304 U. S. 479. That question must be an-
swered in the affirmative, for the provisions amount
to a conclusive presumption that every pregnhant teacher
who reaches the fifth or sixth month of pregnancy is
physically incapable of continuing. There is no indi-
vidualized determination by the teacher's doctor—or the
school board's—as to any particular teacher's ability to
continue at her job. The rules contain an irrebuttable
presumption of physical incompetency, and that pre-
sumption applies even when the medical evidence as to
an individual woman's physical status might be wholly
to the contrary.

As the Court noted last Term in Viandis v. Kline, 41
U.S. 441, 440, “permanent irrebuttable presumptions hav.
long been disfavored under the Due Process Clauses of
the Fifth and Fourteenth Amendments.” In Viandis, the
Court declared unconstitutional, under the Due Process
Clause, o Connecticut statute mandating an irrebuttable
presumption of nonresidency for the purposes of quali-
fying for reduced tuition rates at a state umverslty
We said in that case, 412 U. S., at 452:

“fIJt is forbidden by the Due Process Clause to
deny an individual the resident rates on the basis of a
permanent and irrebuttable presumption of non-
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residence, when that presumption is not necessarily
or universally true in fact, and when the state has
reasonable alternative means of making the crucial
determination.”

Similarly, in Stanley v. Illinois, 405 U. S. 645, the
Court held that an Illinois statute containing an irrebut-
table presumption that unmarried fathers are incompe-
tent to raise their children violated the Due Process
Clause. Because of the statutory presumption, the State
took custody of all illegitimate children upon the death
of the mother, without allowing the father to attempt
to prove his parenisl fitness. As the Court put the
matter:

“It may be, as the State insists, that most unmarried
fathers are unsuitable and neglectful parents. It
may also be that Stanley is such a parent and that
his children should be placed in other hands. But
all unmarried fathers are not in this category; some
are wholly suited to have custody of their children.”
Id., at 654 (footnotes omitted).

Hence, we held that the State could: not conclu-
sively presume that any particular unmarried father was
unfit to raise his child; the Due Process Clause required
a more individualized determination. See also United
States Dept. of Agriculture v. Murry, 413 U. S. 508; id.,
at 514-517 (concurring opinion); Bell v. Burson, 402
U. 8. 535; Carrington v. Rash, 380 U. S. 89.

These principles control our decision in the cases before
us. While the medical experts in these cases differed
on many points, they unanimously agreed on one—the
ability of any particular pregnant woman to continue at
work past any fixed time in her pregnancy is very much
an individual matter.”* Even assuming arguendo that

12 There were three medical witnesses in the Cleveland case: Dr.
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there are some women who would be physically unable
to work past the particular cut-off dates embodied in the
challenged rules, it is evident that there are large num-
bers of teachers who are fully capable of continuing work
for longer than the Cleveland and Chesterfield County
regulations will allow. Thus, the conclusive presump-

tion embodied in these rules, like that in Viandis, is -

neither “necessarily nor universally true,” and is violative
of the Due Process Clause.

The school boards have argued that the mandatory
termination dates serve the interest of administrative
convenience, since there are many instances of teacher

pregnancy, and the rules obviatc the necessity for case-

by-case determinations. Certainly, the boards have an
interest in devising prompt and efficient procedures to
achieve "their legitimate objectives in this area. But,
as the Court stated in Stanley v. Illinois, supra, at 656:

“[T]he Constitution recognizes higher values than
speed and efficiency. Indeed, one might fairly say
of the Bill of Rights in general, and the Due Process
Clause in particular, that they were designed to
protect the fragile values of a vulnerable citizenry

Sarah Marctis and Dr. Veners Rutenbeigs (Mrs. Nelson’s obstetri-

cian), who festified on behalf of the respondents, and Dr. William C.
Weir, the petitioners’ expert. While Dr. Weir generfdly disagreed
with his colleagues on the potential effects of pregnancy on a teacher’s
job perform'm('e he noted that each pregnaney was an individual
matter, and 'should be prescribed for as such. Similarly, the.two
medical experts in the Chesterfield County case, Dr. Leo J. Dunn
and Dr. David C. Forrest, testified that each particular pregnancy

must be managed as an individual matter. Cf. R. Benson, Hand--

book of Obstetrics and Gynecology 109 (4th ed. 1971);.Curran,
Equal Protection of the Law: Pregnant School Teachers, 285 New
England J. Medicine 336; Comment, Mandatory Maternity Leave
of Absence Policies—An Equ’tl Protectlon Analysis, 45 Temp L. Q
240, 245.
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from the overbearing concern for efficiency and
efficacy that may characterize praiseworthy govei'n-
ment officials no less, and perhaps more, than
mediocre ones.” (Footnote omitted.)

While it might be easier for the school boards to con-
clusively presume that all pregnant women are unfit to
teacn past the fourth or fifth month or even the first
month, of pregnancy, administrative convenience alone
is insufficient to make valid what otherwise is a violation
of due process of law.” ' The Fourteenth Amendment

‘requires the school boards to employ alternative adminis-

trative means, which do not so broadly infringe upon
basic constitutional liberty, in support of then‘ legitimate
goals.™

13 This is not to say that the only means for providing appropri-
ate protection for the rights of pregnant teachers is an individualized
determination in each case and in every circuinstance. We are
not dealing in these cases with maternity leave regulations requiring
a termination of employment at some firm date during the last few
weeks of pregnancy. We t-hereforé‘ have no ocecasion to decide
whether such regulations might be justified by considerations not
presented in-these records—for example, widespread medical con-

sensus about the “disabling” cffect of pregnancy on a teacher’s job

performanee during these latter days, or evidence shoiving that such
firm cutoffs were the only reasonable method of avoiding the

possibility of labor begmmng while some teacher was in the class-
-~ room,-or proof that ndeqtmte substitutes could not be procured

without at least some minimal lead time and certainty as to the
dates upon which their employment was to begin.

. 14 The school boards have available to them reasonable alternative
methods of keeping physically unfit teachers out of the elassroom.
For example, they could require the pregnant teacher to submit to
medical examination by a school board physician, or simply require
cach teacher to submit a current certification from her obstetrician
as to her ability to continue work. Indeed, when evaluating the
physical ability of a teacher to return to work, each school board

in this case relies upon precisely such procedurcs See nn, 1 and

5 supra; see also text infra, at —.
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We conclude, therefore, that neither the necessity for
continuity of instruction nor the state interest in keeping
physically unfit teachers out of the classroom can justify

_the sweeping mandatory leave regulations that the Cleve-
land and Chesterfield County School Boards have adopted.
While the regulations no doubt represent a good-faith
attempt to achieve a laudable goal, they cannot pass
muster under the, Due Process Clause of the Fourteenth
Amendment, because they employ irrebuttable presump-
tions that unduly penalize a female teacher for deciding
to bear a chlld .

- III

In addition to the mandatory termination provisions,

both the Cleveland and Chesterfield County rules contain -

limitations upon a teacher’s eligibility to return to work
aftef giving birth. “Again, the school boards offer two
justifications for the return rules—continuity of instruc:
tion and the desire to be certain that the teacher is
physically competent when she returns to work As is
the case with the leave provisions, the question is not
whether the school board’s goals are legitimate, but
rather whether the particular means - chosen to achleve

those objectives unduly infri inge upon .the teachers con-
stitutional liberty.

Under the Cleveland rule, the teachel is not ehglble '

to return to work until the begmmng of the next regular
school semester following the time when her child attains
thejage of three months. A doctor's certificate attesting
to the teacher’s health is required before return; an addi-
~ tional physical examination may be requ1red at the'
option of the school board.

The respondents in No. 72-777 do not seriously chal-
lenge either the medical requirements of the Cleveland

rule or the policy of limiting eligibility to return to the
next semester following birth. The provisions concern-
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ing a medical certificate or supplemental physical exami-
nation are narrowly drawn methods of protecting the
school board’s interest in teacher fitness; these require-
ments allow an individualized .decision as to teacher’s
condition, and thus avoid the pitfalls of the presumptions
_inherent in the leave rules. Similarly, the provision
limiting eligibility to return to the semester following
_delivery is a precisely drawn means of serving the'school
board’s interest in avoiding unnecessary changes in class-
room personne] during any one school term.

The Cleveland rule, however, does not simply contain
these reasonable; medical and next-semester eligibility
provisions. In addition, the school board requires the
mother to wait until her child reaches the age of three
months before the return rules begin to operate. The
school boards have offered no reasonable justification for
this supplemental limitation, and we can perceive none.
To the -extent that the three months provision reflects
the school board’s thinking that no mother is fit to return
until that point- in time, it suffers from the same
constitutional deficiencies that plague the irrebuttable
presumption in the termination rules?* The pre-
sumption, moreover, is patently unnecessary, since the

15 It is clear that the factual hypothesis of such a présmmption—
that no mother is physically fit to return to work until her chid
reaches the age of threc months—is neither necessarily nor univei-
sally true. See R. Benson, Handbook of Obstetrics and Gynecology
209 (4th ed. 1971) (patient may return to “full activity or émp'loy-'_
ment” if course of progress up to fourth or fifth week is normal).®
Cf. Comment, Love’s Labor Lost: New Concéptions of Maternity
Leaves, 7 Harv. Civ. Rights-Civ. Lib. L. Rev. 260, 262 n. 11, 287
n. 145.. ‘ -

Of course, it may be that the Cleveland rule is based upon another
theory—that new mothers arc too busy with their children within .
the first threc months to allow a return to work. Viewed in that
light, the rule remains a conclusive presumption, whose underlying

factual assumptions can hardly be said to be universally valid.
i
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requirement of a physician’s certificate or a medical
examination fully protects the school’s interests in this

regard. And finally, the three month provision simply -
has nothing to do with continuity of instruction, since -

the precise point at which the child will reach the rele-
vant age will obviously occur at a different point
throughout the school year for each teacher.

Thus, we conclude that the Cleveland return rule,
insofar as it embodies the three months age provision,
is wholly arbitrary and irrational, and hence violates the
Due Process Clause of the Fourteenth Amendment. The
age limitation serves no legitimate state interest, and
unnecessarily penalizes the female teacher for asserting
her right to bear children. \

We perceive no such constitutional infirmities in the
Chesterfield County rule. In that school system, the
teacher becomes. eligible for reemployment upon sub-

‘mission of a medical certificate from her physician; -

return to work is guaranteed no later than the beginning
of the next school year following the eligibility determi-

nation.’® The niedical certificate is both a reasonable

and narrow method of protecting the school board’s
interest in teacher fitness, while the possible deferring of
return until the next school year serves the goal of pre-
serving continuity of instruction. -In short, the Chester-

' field County rule manages to serve the legitimate state .
interests here without employing unnecessary presump-

16 The ergmn rule also requires that the teacher give assurances
that carc of the child will not unduly interfere with her job duties.
While such a requirement has within it the potential for abuse,
there is no evidence on this record that the assurances required here
are anything more than those routinely sought by employers from
prospective employees—that. the worker is willing to devote full
attention to job duties. Nor is there any evidence in this record
that the scliool authorities do not routinely accept thc woman’s
assurances of her ablllty to return.

e P e A et e i = 2
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tions that broadly burden the exercise of protected

constitutional liberty.
v

For the reasons stated, we hold that the mandatory
termination provisions of the Cleveland and Chesterfield
County maternity regulations violate the Due Process
Clause of the Fourteenth Amendment; because of their
use of unwarranted conclusive presumptions that. seri-
ously burden the exercise of protected constitutional
liberty. For similar reasons, we hold the three months’
provision of the Cleveland return rule unconstitutional.

Accordingly, the judgment in No. 72-777 is affirme{;
the judgment in No. 72-1129 is reversed, and the case is
remanded to the Court of Appeals for the Fourth Circuit
for further proceedings consistent with this opinion.

It 1s so ordered.

ME.. JusTice DouGrLas concurs in the result.
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Mg. JusTice PowgLL, concurring in the result.
I concur in the Court’s result, but I am unable to

_join its opinion. In my view these cases should not

be decided on the ground that the mandatory maternity
leave regulations impair any right to bear children or
create an. “irrebuttable presumption It seems to me
that equal protection analysis is the approprlate frame
of reference. -

These regulations undoubtedly add to the bur-

dens of childbearing. But certainly’ not every gov-
ernment policy that burdens childbearing violates the

Constitution. Limitations on the welfare benefits a

family may receive that do not take into account the
size of the family illustrate this point. See Dandridge
v. Williams, 397 U. S. 471 (1970). Undoubtedly Con-
gress could, as another example, constitutionally seck to
discourage excessive population growth by limiting tax
deductions for dependents. That would represent an
intentional . governmental effort to “penalize” child-
bearing.  See ante, at 7. The regulations here do
not have that purpose. Their deterrent impact is
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wholly incidental. If some intentional efforts to penalize
childbearing are constitutional, and if Dandridge, supra,
means what I think it does, then certainly these regula-
tions are not invalid as an infringement of any right
to procreate. . _

‘I am also troubled by the Court’s return to the “irre-
buttable presumption’” line of analysis of Stanley v.
Illinots, 405 U. 8. 645 (1972) (PoweLy, J., not partici-
pating), and Viendis v. Kline, 412 U. S. 441 (1973).
Although I joined the opinion of the Court in Viandis
and continue fully to support the result reached there,
_the present cases have caused me to re-examine the
“irrebuttable presumption” rationale. This has led me
to the conclusion that the Court should approach that

doctrine with extreme care. There is much to what '

MRr. JusTice REENQUIST says in his dissenting opinion,

post, at ——, about the implications of the doctrine for .

the traditional legislative power to operate by classi-
fication. . As a matter of logic, it is difficult to see the
terminus of the road upon which the Court has em-
barked under the banner of “ircebuttable presumptions.”
If the Court nevertheless uses “irrebuttable - presump-
tion” reasoning selectively, the concept at root often will
be something else masquerading as a due process doc-

trine. - That something else, of course, is the Equal

Protection Clause. o ,
These cases present precisely the kind of problem
susceptible to treatment by classification. Most school
teachers are women, a certain percentage of them are
pregnant at any given time, and pregnancy is a normal
biological function possessing, in the great majority of
cases, a fairly well defined term. The constitutional
difficulty is not that the boards attempted to deal with
this problem by classification. Rather, it is that the
boards chose irrational classifications. ,
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. <
A range of possible school board goals emerge from

the cases. Several may be put to one side. The rec-
ords before us abound with proof that a principal pur-
pose behind the adoption of the regulations was to keep
visibly pregnant teachers out of the sight of school
children.! The boards do not advance this today as a
legitimate objective, yet its initial primacy casts a
shadow over these cases. Moreover, most of the after-
the-fact rationalizations proposed by these boards are
unsupported in the records. The boards emphasize
teacher absenteeism, classroom disciplinie, the safety of
school children, and the safety of the expectant mother
and her unborn child. No doubt these are legitimate
concerns. But the boards have failed to demonstrate
that these interests are in fact threatened by the con-
tinued employment of pregnant teachers. :
To be sure, the boards have a legitimate and important
interest in fostering continuity of teaching. And, even
a normal preghancy may at some point jeopardize that
interest. But the classifications chosen by these beords,
so far as we have been shown, are either contrapro-
ductive or irrationally overinclusive even with regard
to this significant, nonillusory goal. Accordingly, in my
opinion these regulations are invalid under rational
basis standards of equal protection review. ‘

*See, €. ¢., ante, at 8, n. 9. )

*I do not reach the question whether sex-based classifications
invoke strict judicial scratiny, e. g, Frontiero v. Richardson, 411
U. 8. 677 (1978}, or whether these regulations involve sex classifi-
cations at all. Whether the challenged aspeets of the reghiations
constitute sex -classifications or disability “classifications, they must
at least rationally serve some legitimate articulated or obvious state
interest. While there are indeed some legitimate state interests
at stake here, it' has not been shown that they are rationally fur-
thered by the challenged portions of these regulations.
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In speaking of continuity of teaching, the boards are
referring in part to their valid interest in reducing the
number of times a new teacher is assigned to a given
class. It is particularly appropriate to avoid teacher
turnover in the middle of a semester, since continuity in
teaching approach as well as teacher-pupil relationships
are otherwise impaired. That aspect of the Cleveland
regulation limiting a teacher’s eligibility to return to
the classroom to the semester following delivery, which
the Court approves, ante, at 16, rationally serves this
legitimate state interest. But the four and five month
prebirth leave periods of the two regulations and the
threc month post-birth provision of the Cleveland reg-
ulation do not. As the Court points out, ante, at 10,
such cutoff points are more likely to prevent continuity
of teaching than to preserve it. Because the cutoff dates
oceur throughout the school year, they inevitably result
in the removal of many capable teachers from the class-
room in the middle or near the end of a semester,
thus provoking the disruption the boards hope to avoid.

The boards’ reference to continuity of teaching. also
encompasses their need to assure constant eclassroom
coverage by teachers who are up to the task. This
_interest is obviously legitimate. No one disputes that
a school board must concern itself with the physical and
emotional capabilities of its teachers. But the objec-
tionable portions of these regulations appear to be bot-
tomed on factually unsupported assumptions about the
ability of pregnant teachers to perform their jobs. The
overwhelming weight of the medical testimony adduced

in these cases is that most teachers undergoing normal .

pregnancies are quite capable of carrying out their

responsibilities until some ill-defined point a short period

prior to term. Certainly the boards have made little
effort to contradict this conclusion. Thus, it appears
that by forcing all pregnant teachers undergoing a normal
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pregnancy from the classroom so far in advance of term,
the regulations compel large numbers of able-bodied
teachers to quit work.® Once more, such policies inhibit,
rather than further, the goal of continuity of teaching.
For no apparent reason, they remove teachers from
their students and require the use of substitutes.

The bhoards’ reliance on the goal of continuity of teach-
ing also takes into account their obvious planning needs.
Boards must know when pregnant teachers will tempo-
rarily cease their teaching respousibilities, so that sub-
stitutes may be scheduled to fill the vacancies, And,
planning requires both notice of pregnaney and a fixed
termination date. It appears, however, that any termni-
nation date serves the purpose.* The choice of a cutoff
date that produces several months of forced unemploy-
ment is thus wholly unnecessary to the planning of the
boards. Certainly nothing in the records of these cases
is to the contrary.

For the above reasons, I believe the linkage between
the boards’ legitimate ends and their chosen means is
too attenuated to support those portions of the regula-
tions overturned by the Court. Thus, I concur in the
Court’s result. But I think it important to emphasize
the degree of latitude the Court, as I read it, has left
the boards for dealing with the real and recurrent prob-
lems presented by teacher pregnancies. Boards inay
demand in every case “substantial advance notice of

3 Teachers who undergo abnormnl preguancies iy well be dis-
abled, cither temporarily or for a substantial period. But s 1
read the Court, boards may deal with abnormal pregnancies like
any other disability. Ants, at 9, n. 10,

“One mmay question, however, whether planning needs ave well
served by the mere two-week gap between nhotice aud departure
set forth in the Cleveland regulation. The brief notice the Cleveland
board has allowed itsclf casts soine doubt on that hoard's relinnee
on planning nceds.
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[pregnancy] . . ..” Ante, at 10. Subject to certain
restrictions, they may require all pregnant teachers to
cease teaching “at some firm date during the last few
weeks of pregnancy. ...” Id., at 14, n. 13> The Court
further holds that boards may in all cases restrict re-entry
into teaching to the outset of the school term following
delivery. Id., at 16.

In my opinion, such class-wide rules for pregnant
teachers are constitutional under traditional equal pro-
tection standards.® School boards, confronted with sen-
sitive and widely variable problems of public education,
must be accorded latitude in the operation of school
systems and in the adoption of rules and regulations of
general application. E. g., San Antonio Independent
School District v. Rodriguez, 411 U. S. 1, 4243 (1973).
A large measure of discretion is essential to the effective
discharge of the duties vested in these local, often elec-
tive, governmental units. My concern with the Court’s

5The Court’s language does not specify « particular prebirth
cutoff point, and we nced not decide that issue, as these boards
have attempted to support only four- and five-month dates. In
light of the Court's language, however, I would think that a four-
week prebirth period would be acceptable. I do not agree with
the Court’s view of the stringent standards & board must meet to
justify a reasonable prebirth cutoff date. Seec ante, at 14, n, 13.
Nothing in the Constitution mandates the heavy burden of justifi-
cation the Court has imposed on the boards in this regard. If
school boards must bage their policies on a “widespread medical
consensus . . . ," the “only reasonable method . . .” for accomplishing
a goal, or & demonstration that nceded services will otherwise be
impossible to obtain, ibid., they may be scriously handicapped in
the performance of their duties.
¢ As the Court notes, these cases arose prior to the recent
amendment extending Tit. VII of the Civil Rights Act of 1904,
42 U, 8. C. §2000c et seq. to state agencies and educational in-
- stitutions. Pub. L. 92-261; 83 Stat. 103. Sce ante, at 5-6, n. 8.
Like the Court, I do not address the impact of Tit. VII on manda-
tory naternity leave regulations.
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opinion is that. if carried to logical extremes, the empha-
sis on individualized treatment is at war with this need
for discretion. Indeed, stringent insistence on individu-
alized treatment may be quite impractical in a large
school district with thousands of teachers.

But despite my reservations as to the rationale of the
majority, I nevertheless conclude that in these cases the
gap between the legitimate interests of the boards and
the particular means chosen to attain them is too wide.
A restructuring generally along the lines indicated in the
Court’s opinion seems unavoidable. Accordinglv, I con-
cur in its result.
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MR. "Justice REmNQuIsT, with whom THE CHIEF
JusTicE joins, dissenting. -

The Court rests its invalidation of the school regula-
tions involved in these cases on the Due Process Clause of
the Fourteenth Amendment, rather than on any claim of
sexual discrimination under the Equal Protection Clause
of that Amendment. My Brother STEwART thereby en-
lists the Court in another quixotic engagement in his
apparently unending war on irrebutable presumptions.
In this case we are told that although a regulation “re-
quiring a termination of employment at soine firm date
during the last few weeks of pregnancy” (n. 13, opinion
of the Court), might pass muster, the regulations here
challenged requiring termination at-the end of the fourth
or fifth month of pregnancy violate due process of law.

As Tre CHIEF JusTicE pointed out in his dissent last
year in Viandis v. Kline, 412 U. S. 441, “literally thou-
sands of state statutes create classifications permanent in
duration, which are less than perfect, as all legislative
classifications are, and might be improved on by individ-




2 CLEVELAND BOARD OF EDUCATION ». LAFLEUR

ualized determinations....” Id., at 462. Hundreds of
years ago in Iingland, before Parliament came to be
thought of as a body having general lawmaking power,
controversies were determined on an individualized basis
without benefit of any general law. Most students of
~ government consider the shift from this sort of determi-
nation, made on an ad hoc basis by the king’s representa-
tive, to a relatively uniform body of rules enacted by a
body exercising legislative authority, to have been a sig-
nificant step forward in the achievement of a ecivilized
political society. It seems to me 4 little late in the day
for this Court to weigh in against such an established
consensus.

Countless state and federal statutes draw lines such as
those drawn by the regulations here which, under the
Court’s analysis, might well prove to be arbitrary in in-
dividual cases. The District of Columbia Code, for ex-
ample, draws lines with respect to age for several purposes.
The Code requires that a person to be eligible to vote be
18 years of age,’ that a male be 18 and a female be 16
before a valid marriage may be contracted,? that alco-
holic beverages not be sold to a person under age 21
years,” or beer or light wines to any person under the age
of 18 years." A resident of the District of Columbia must
be 16 years of age to obtain a permit to operate motor
vehicle,’ and the District of Columbia delegate to the
United States Congress must be 25 years old.® Nothing -
in the Court’s opinion clearly demonstrates why its logic
would not equally well sustain a challenge to these laws

1D. C. Code Ann. §1-1102 (1973).

*D. C. Code Ann. § 30-103 (1973).

aD. C. Code Ann. § 25-121 {1973).

+ Ibid.

“D. C. Code Ann. §40-301 (1973).

¢D. C. Code Ann, §1-291 (h)(2) (1973).
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from a 17-year-old who insists that he is just as well
informed for voting purposes as an 18-year-old, from a
20-year-old who insists that he is just as able to carry
his liquor as a 21-year-old, or from the numerous other
persons who fall on the outside of lines drawn by these
and similar statutes.

More closely in point is the jeopardy in which the
Court’s opinion places long-standing statutes providing
for mandatory retirement of government employees. 5
U. S. C. §8335 provides with respect to Civil Service
employees: '

‘““(a) Except as otherwise provided by this section,
an employee who becomes seventy years of age and
completes fifteen years of service shall be auto-
matically separated from the service . . . .”

It was pointed out by my Brother STewarT only last
year in his coneurring opinion in Roe v. Wade, 410 U. S.
113, 169, “The ‘liberty’ protected by the Due Process
Clause of the Fourteenth Amendment covers more than
those freedoms explicitly named in the Bill of Rights.
See . . . Truaz v. Reich, 239 U. 8. 33, 41.” In Truaz
v. Reich, the Court said: :

“It requires no argument to show that the right to
work for a living and the common occupations of
. the community is of the very essence of the per-
sonal freedom and opportunity that it was the pur-
pose of the Amendment to secure.” 239 U. S. 33, 41.

Since this right to pursue an- occupation is presumably
on the same lofty footing as the right of choice in matters
- of family life, the Court will have to strain valiantly in
order to avoid having today’s opinion lead to the in-
validation of mandatory retirement statutes for govern-
mental employees. In that event federal, state, and
local governmental bodies will -be remitted to the task,
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thankless both for them and for the employees involved,
of individual determinations of physical impairment and
senility. '

It has been said before, Williamson v. Lee Optical Co.,
348 U. 8. 483, but it bears repeating here: All legislation
involves the drawing of lines, and the drawing of lines
necessarily results in particular individuals who are dis-
advantaged by the line drawn being virtually indistin-
guishable for many purposes from those individuals who
benefit from the legislative classification. The Court’s
disenchantment with “irrebutable presumptions,” and its
preference for “individualized determination,” is in the
last analysis nothing less than an attack upon the very
notion of lawmaking itself.

The lines drawn by the school boards in the city of
Cleveland and Chesterficld County in these cases require
pregnant teachers to take forced leave at a stage of their
pregnancy when medical evidence seems to suggest that
a majority of them might well be able to continue teach-
mg without any significant possibility of physical im-
pairmeiit. But so far as I am aware, the medical evi-
dence also suggests that in some cases there may be

- physical impairment at the stage of pregnancy fastened

on by the regulations in question, and that the probability
of physical impairment increases as the pregnancy ad- .
vances. If legislative bodies are to be permitted to draw
a general line anywhere short of the delivery room, I can
find no judicial standard of measurement which says the
ones drawn here were invalid. I therefore dissent.




